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[4210-01-M] 

Title  24 — Housing  and  Urban 
Development 

SUBTITLE  A— OFFICE  OF  THE  SECRE¬ 
TARY,  DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT 

[Docket  No.  N-79-608] 

PART  1 0 — RULEMAKING:  POLICY 
AND  PROCEDURES 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Final  rule. 

SUMMARY:  The  Secretary  is  amend¬ 
ing  the  Department’s  rulemaking 
policy  and  procedures.  The  changes 
have  been  adopted  in  response  to  the 
recent  Executive  Order  on  Improving 
Government  Regulations,  and,  among 
other  things,  provide  for  enhanced 
public  participation  in  rulemaking. 

EFFECTIVE  DATE:  February  19, 
1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Burton  Bloomberg,  Director,  Office 
of  Regulations,  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Devel¬ 
opment,  451  7th  Street  SW„  Wash¬ 
ington,  DC.  20410. 

SUPPLEMENTARY  INFORMATION: 
On  March  23,  1978,  the  President 
issued  Executive  Order  12044  (43  FR 
12661)  prescribing  new  standards  for 
agencies  to  follow  in  formulating  rules 
and  regulations.  One  requirement  of 
these  standards  is  an  effective  method 
for  involving  interested  members  of 
the  public  throughout  the  rulemaking 
process.  In  response  to  this  Executive 
policy,  the  Secretary  has  developed 
new  procedures  described  in  the 
“Final  Report  on  Implementation  of 
Executive  Order  12044,  Improving 
Government  Regulations,”  being  pub¬ 
lished  in  the  General  Notices  section 
concurrently  with  this  amendment. 
The  changes  being  made  in  24  CFR 
Part  10  (Part  10)  describe  in  some 
detail  the  scope  of  the  Advance  Notice 
of  Proposed  Rulemaking  (ANPR),  pro¬ 
vide  that  comments  received  in  re¬ 
sponse  to  an  ANPR  will  be  discussed 
briefly  in  the  subsequent  Notice  of 
Proposed  Rulemaking  and  clarify  the 
definition  of  “rulemaking”. 

These  changes  are  prompted  by  ex¬ 
plicit  requirements  of  the  Executive 
Order  and  reflect  provisions  contained 
in  the  Department’s  report.  Both  the 
Executive  Order  and  the  Report  have 
been  published  for  public  comment 
and  further  opportunity  for  public 
participation  would  afford  little  addi¬ 
tional  information  and  delay  needed 
improvements  in  the  rulemaking  proc¬ 
ess.  Therefore,  the  Secretary  has  de¬ 


termined  that  comment  and  public 
procedures  are  unnecessary.  Moreover, 
because  these  changes  impose  no  new 
restrictions  or  requirements,  good 
cause  exists  for  making  them  effective 
upon  publication. 

Accordingly,  24  CFR  Part  10  is 
amended  to  read  as  follows: 

PART  10— RULEMAKING:  POLICY 
AND  PROCEDURES 

Subpart  A — General 

Sec. 

10.1  Policy. 

10.2  Definitions. 

10.3  Applicability. 

10.4  Rules  Docket. 

Subpart  8— Procedures 

10.6  Initiation  of  Rulemaking. 

10.7  Advance  Notice  of  Proposed  Rulemak¬ 
ing. 

10.8  Notice  of  Proposed  Rulemaking. 

10.10  Participation  by  Interested  Persons. 
10.12  Additional  Rulemaking  Proceedings. 
10.14  Hearings. 

10.16  Adoption  of  Final  rule. 

10.18  Petitions  for  Reconsideration. 

10.20  Petitions  for  Rulemaking. 

Authority:  Sec.  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act.  79 
Stat.  670  (42  U.S.C.  3535(d));  E.O.  12044,  43 
FR  12661,  March  24,  1978. 

Subpart  A — General 

§10.1  Policy. 

It  is  the  policy  of  the  Department  of 
Housing  and  Urban  Development  to 
provide  for  public  participation  in 
rulemaking  with  respect  to  all  HUD 
programs  and  functions,  including 
matters  that  relate  to  public  property, 
loans,  grants,  benefits,  or  contracts 
even  though  such  matters  would  not 
otherwise  be  subject  to  rulemaking  by 
law  or  Executive  policy.  The  Depart¬ 
ment  therefore  publishes  notices  of 
proposed  rulemaking  in  the  Federal 
Register  and  gives  interested  persons 
an  opportunity  to  participate  in  the 
rulemaking  through  submission  of 
written  data,  views,  and  arguments 
with  or  without  opportunity  for  oral 
presentation.  It  is  the  policy  of  the 
Department  that  its  notices  of  pro¬ 
posed  rulemaking  are  to  afford  the 
public  not  less  than  sixty  days  for  sub¬ 
mission  of  comments.  For  some  rules 
the  Secretary  will  employ  additional 
methods  of  inviting  public  participa¬ 
tion.  These  methods  Include,  but  are 
not  limited  to,  publishing  Advance  No¬ 
tices  of  Proposed  Rulemaking 
(ANPR),  conducting  public  surveys, 
and  convening  public  forums  or 
panels.  An  ANPR  will  be  used  to  solic¬ 
it  public  comment  early  in  the  rule- 
making  process  for  significant  rules 
unless  the  Secretary  grants  an  excep¬ 
tion  based  upon  legitimate  and  press¬ 
ing  time  constraints.  Unless  required 
by  statute,  notice  and  public  proce¬ 
dure  will  be  omitted  if  the  Department 


determines  in  a  particular  case  or  class 
of  cases  that  notice  and  public  proce¬ 
dure  are  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  In  a 
particular  case,  the  reasons  for  the  de¬ 
termination  shall  be  stated  in  the  rule- 
making  document.  Notice  and  public 
procedure  may  also  be  omitted  with 
respect  to  statements  of  policy,  inter¬ 
pretative  rules,  rules  governing  the 
Department’s  organization  or  its  own 
internal  practices  or  procedures,  or  if  a 
statute  expressly  so  authorizes.  A  final 
substantive  rule  will  be  published  not 
less  than  30  days  before  its  effective 
date,  unless  it  grants  or  recognizes  an 
exemption  or  relieves  a  restriction  or 
unless  the  rule  itself  states  good  cause 
for  taking  effect  upon  publication  or 
less  than  30  days  thereafter.  State¬ 
ments  of  policy  and  interpretative 
rules  will  usually  be  made  effective  on 
the  date  of  publication.  The  Depart¬ 
ment’s  Final  Report  on  Improving 
Government  Regulations  provides  in¬ 
formation  about  the  development  and 
issuance  of  HUD  rules.  This  report  is 
published  in  Part  IX  of  today’s  issue 
of  the  Federal  Register  immediately 
following  this  document. 

§  10.2  Definitions. 

(a)  “Rule”  or  “Regulation”  means 
all  or  part  of  any  Departmental  state¬ 
ment  of  general  or  particular  applica¬ 
bility  and  future  effect  designed  to  (1) 
implement,  interpret,  or  prescribe  law 
or  policy,  or  (2)  describe  the  Depart¬ 
ment’s  organization,  or  its  procedure 
or  practice  requirements.  The  term 
“regulation”  is  sometimes  applied  to  a 
rule  which  has  been  published  in  the 
Code  of  Federal  Regulations. 

(b)  “Rulemaking”  means  the  Depart¬ 
mental  process  for  considering  and 
formulating  the  issuance,  modifica¬ 
tion,  or  repeal  of  a  rule. 

(c)  “Secretary”  means  the  Secretary 
or  the  Under  Secretary  of  Housing 
and  Urban  Development,  or  an  official 
to  whom  the  Secretary  has  expressly 
delegated  authority  to  issue  rules. 

§  10.3  Applicability. 

(a)  This  part  prescribes  general  rule- 
making  procedures  for  the  issuance, 
amendment,  or  repeal  of  rules  in 
which  participation  by  interested  per¬ 
sons  is  required  by  5  U.S.C.  or  by  De¬ 
partment  policy. 

(b)  The  authority  to  issue  rules,  del¬ 
egated  by  the  Secretary,  may  not  be 
redelegated  unless  expressly  permit¬ 
ted. 

§  10.4  Rules  Docket. 

(a)  All  documents  relating  to  rule- 
making  procedures  including  but  not 
limited  to  advance  notices  of  proposed 
rulemaking,  notices  of  proposed  rule- 
making,  written  comments  received  in 
response  to  notices,  withdrawals  or 
terminations  of  proposed  rulemaking. 
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petitions  for  rulemaking,  requests  for 
oral  argument  in  public  participation 
cases,  requests  for  extension  of  time, 
grants  or  denials  of  petitions  or  re¬ 
quests,  transcripts  or  minutes  of  infor¬ 
mal  hearings,  final  rules  and  general 
notices  are  maintained  in  the  Rules 
Docket  Room  (Room  5218),  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  7th  Street,  S.W.,  Washing¬ 
ton,  D.C.  20410.  All  public  rulemaking 
comments  should  refer  to  the  docket 
number  which  appears  in  the  heading 
of  the  rule  and  should  be  addressed  to 
the  Rules  Docket  Clerk,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington,  D.C.  20410. 

(b)  Documents  relating  to  rulemak¬ 
ing  proceedings  are  public  records. 
After  a  docket  is  established,  any 
person  may  examine  docketed  materi¬ 
al  at  any  time  during  regular  business 
hours,  and  may  obtain  a  copy  of  any 
docketed  material  upon  payment  of 
the  prescribed  fee.  (See  Part  15  of  this 
subtitle). 

Subpart  B — Procedures 

§  10.6  Initiation  of  Rulemaking. 

Rulemaking  proceedings  may  be  ini¬ 
tiated  on  the  Secretary’s  motion,  or  on 
the  recommendation  of  a  Federal, 
State,  or  local  government  or  govern¬ 
ment  agency,  or  on  the  petition  of  any 
interested  person. 

§  10.7  Advance  Notice  of  Proposed  Rule- 
making. 

An  Advance  Notice  of  Proposed 
Rulemaking  issued  in  accordance  with 
$  10.1  of  this  part  is  published  in  the 
Federal  Register  and  briefly  out¬ 
lines— 

(a)  The  proposed  new  program  or 
program  changes,  and  why  they  are 
needed; 

(b)  The  major  policy  issues  involved; 

(c)  A  request  for  comments,  both 
specific  and  general,  as  to  the  need  for 
the  proposed  rule  and  the  provisions 
that  the  rule  might  include; 

(d)  If  appropriate,  a  list  of  questions 
about  the  proposal  that  will  elicit  de¬ 
tailed  comments; 

(e)  If  known,  an  estimate  of  the  re¬ 
porting  or  recordkeeping  require¬ 
ments,  if  any,  that  the  rule  would 
impose;  and 

(f)  Where  comments  should  be  ad¬ 
dressed  and  the  time  within  which 
they  must  be  submitted. 


§  10.8  Notice  of  Proposed  Rulemaking. 

Each  notice  of  proposed  rulemaking 
required  by  statute  or  by  §  10.1  is  pub¬ 
lished  in  the  Federal  Register  and  in¬ 
cludes— 

(a)  The  substance  or  terms  of  the 
proposed  rule  or  a  description  of  the 
subject  matter  and  issues  involved; 

(b)  A  statement  of  how  and  to  what 
extent  interested  persons  may  partici¬ 
pate  in  the  proceeding; 

(c)  Where  participation  is  limited  to 
written  comments,  a  statement  of  the 
time  within  which  such  comments 
must  be  submitted; 

(d)  A  reference  to  the  legal  authori¬ 
ty  under  which  the  proposal  is  issued; 
and 

(e)  In  a  proceeding  which  has  pro¬ 
vided  Advance  Notice  of  Proposed 
Rulemaking,  an  analysis  of  the  princi¬ 
pal  issues  and  recommendations  raised 
by  the  comments,  and  the  manner  in 
which  they  have  been  addressed  in  the 
proposed  rulemaking. 

§  10.10  Participation  by  interested  per¬ 
sons. 

(a)  Unless  the  notice  otherwise  pro¬ 
vides,  any  interested  person  may  par¬ 
ticipate  in  rulemaking  proceedings  by 
submitting  written  data,  views  or  argu¬ 
ments  within  the  comment  time  stated 
in  the  notice.  In  addition,  the  Secre¬ 
tary  may  permit  the  filing  of  com¬ 
ments  in  response  to  original  com¬ 
ments. 

(b)  In  appropriate  cases,  the  Secre¬ 
tary  may  provide  for  oral  presentation 
of  views  in  additional  proceedings  de¬ 
scribed  in  §  10.12. 

§  10.12  Additional  rulemaking  proceed¬ 
ings. 

The  Secretary  may  invite  interested 
persons  to  present  oral  arguments, 
appear  at  informal  hearings,  or  par¬ 
ticipate  in  any  other  procedure  afford¬ 
ing  opportunity  for  oral  presentation 
of  views.  The  transcript  or  minutes  of 
such  meetings,  as  appropriate,  will  be 
kept  and  filed  in  the  Rules  Docket. 

§  10.14  Hearings. 

(a)  The  provisions  of  5  U.S.C.  556 
and  557,  which  govern  formal  hearings 
in  adjudicatory  proceedings,  do  not 
apply  to  informal  rule  making  pro¬ 
ceedings  described  in  this  part.  When 
opportunity  is  afforded  for  oral  pres¬ 
entation,  such  informal  “hearing”  is  a 
nonadversary,  fact-finding  proceeding. 
Any  rule  issued  in  a  proceeding  under 
this  part  in  which  a  hearing  is  held  is 
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not  based  exclusively  on  the  record  of 
such  hearing. 

(b)  When  a  hearing  is  provided,  the 
Secretary  will  designate  a  representa¬ 
tive  to  conduct  the  hearing,  and  if  the 
presence  of  a  legal  officer  is  desirable, 
the  General  Counsel  will  designate  a 
staff  attorney  to  serve  as  the  officer. 

§  10.16  Adoption  of  a  final  rule. 

All  timely  comments  are  considered 
in  taking  final  action  on  a  proposed 
rule.  Each  preamble  to  a  final  rule  will 
contain  a  short  analysis  and  evalua¬ 
tion  of  the  relevant  significant  issues 
set  forth  in  the  comments  submitted, 
and  a  clear  concise  statement  of  the 
basis  and  purpose  of  the  rule. 

§  10.18  Petitions  for  reconsideration. 

Petitions  for  reconsideration  of  a 
final  rule  will  not  be  considered.  Such 
petitions,  if  filed,  will  be  treated  as 
peitions  for  rulemaking  in  accordance 
with  §  10.20. 

$  10.20  Petition  for  rulemaking. 

(a)  Any  interested  person  may  peti¬ 
tion  the  Secretary  for  the  issuance, 
amendment,  or  repeal  of  a  rule.  Each 
petition  shall— 

(1)  Be  submitted  to  the  Rules 
Docket  Clerk,  Room  5218,  Department 
of  Housing  and  Urban  Development, 
Washington,  D.C.  20410; 

(2)  Set  forth  the  text  of  substance  of 
the  rule  or  amendment  proposed  or 
specify  the  rule  sought  to  be  repealed; 

(3)  Explain  the  interest  of  the  peti¬ 
tioner  in  the  action  sought;  and 

(4)  Set  forth  all  data  and  arguments 
available  to  the  petitioner  in  support 
of  the  action  sought. 

(b)  No  public  procedures  will  be  held 
directly  on  the  petition  before  its  dis¬ 
position.  If  the  Secretary  finds  that 
the  petition  contains  adequate  justifi¬ 
cation,  a  rulemaking  proceeding  will 
be  initiated  or  a  final  rule  will  be 
issued  as  appropriate.  If  the  Secretary 
finds  that  the  petition  does  not  con¬ 
tain  adequate  justification,  the  peti¬ 
tion  will  be  denied  by  letter  or  other 
notice,  with  a  brief  statement  of  the 
ground  for  denial.  The  Secretary  may 
consider  new  evidence  at  any  time; 
however,  repetitious  petitions  for  rule- 
making  will  not  be  considered. 

Issued  at  Washington,  D.C.,  January 
2,  1979. 

Patricia  Roberts  Harris, 
Secretary,  Department  of 
Housing  and  Urban  Development 

(FR  Doc.  79-465  Filed  1-3-79;  8:45  am] 
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NOTICES 


[4210-01-M] 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  Hm  Secretary 

[Docket  No.  N-79-875) 

FINAL  REPORT  ON  IMPLEMENTATION  OF  EX¬ 
ECUTIVE  ORDER  12044,  IMPROVING  GOV¬ 
ERNMENT  REGULATIONS 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Final  report. 

SUMMARY:  This  Final  Report  out¬ 
lines  the  Department’s  implementa¬ 
tion  of  Executive  Order  12044,  “Im¬ 
proving  Government  Regulations.” 
The  report  contains: 

1.  A  brief  description  of  the  Depart¬ 
ment’s  current  process  for  developing 
regulations  and  the  changes  to  be 
made  in  compliance  with  the  Execu¬ 
tive  Order; 

2.  Criteria  for  defining  significant 
regulations; 

3.  Criteria  for  identifying  regula¬ 
tions  requiring  regulatory  analysis; 

4.  Criteria  for  selecting  existing  reg¬ 
ulations  to  be  revised  and  an  initial  list 
of  regulations  for  revision;  and 

5.  Public  participation  requirements 
for  the  development  of  regulations. 

EFFECTIVE  DATE:  January  5,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Burton  Bloomberg,  Director,  Office 
of  Regulations,  Office  of  General 
Counsel,  Department  of  Housing 
and  Urban  Development,  451  7th 
Street,  S.W.,  Room  5218,  Washing¬ 
ton,  D.C.  20410  (202)  755-6207. 

SUPPLEMENTARY  INFORMATION: 
On  March  24,  1978,  at  43  FR  12661, 
the  Federal  Register  published  Ex¬ 
ecutive  Order  12044  (The  Order),  enti¬ 
tled  “Improving  Government  Regula¬ 
tions.”  The  Order  required  each  Ex¬ 
ecutive  Agency  to  revise  its  procedures 
for  the  development  of  regulations.  In 
their  summary  and  analysis  of  public 
comments,  the  drafters  of  the  Order 
summarized  its  requirements  as  fol¬ 
lows: 

“The  order  contains  both  specific  re¬ 
quirements,  such  as  the  publication  of 
a  semiannual  agenda  of  regulations, 
and  general  policy  guidance,  such  as 
the  need  to  expand  the  opportunities 
for  public  comment.  The  order  at¬ 
tempts  to  balance  the  need  for  clear 
instructions  and  common  procedures 
with  the  flexibility  agencies  require  to 
design  their  own  procedures  and  avoid 
delays  and  paperwork.” 

The  Order  gave  each  Executive 
Agency  60  days  to  publish  for  public 
comment  a  draft  report  of  its  proposed 
procedures  for  implementing  the 
Order.  The  Department  of  Housing 


and  Urban  Development  (HUD)  pub¬ 
lished  its  draft  report  on  May  25,  1978 
(43  FR  22598).  Comments  were  invited 
until  July  24, 1978. 

A  total  of  31  comments  was  received. 
Each  comment  was  carefully  consid¬ 
ered.  The  following  is  a  summary  of 
the  comments  received,  and  the 
changes  made  to  the  draft  report. 

Discussion  of  Major  Comments 
HUD  Mailing  List 

The  largest  number  of  comments 
were  in  the  form  of  requests  to  receive 
HUD  rulemaking  documents,  such  as 
advance  notices  of  proposed  rulemak¬ 
ing  (ANPRs)  or  proposed  rules.  HUD 
wishes  its  rulemaking  documents  to 
enjoy  the  widest  possible  circulation 
and  recognizes  that  not  all  potential 
commenters  may  have  access  to  issues 
of  the  Federal  Register.  HUD  cur¬ 
rently  maintains  a  mailing  list  of  in¬ 
terested  individuals  and  groups  to 
whom  it  sends  certain  selected  rule- 
making  documents  thought  to  be  of 
interest  to  the  mailing  list  in  general. 
HUD  will  include  any  individual  or 
group  on  that  mailing  list  that  sends  a 
name,  address  and  zip  code  number  to: 
Director,  Consumer  Liaison  Division, 
Room  4212,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410. 

Policy  Issues 

One  commenter  noted  that  the  draft 
report  called  for  the  Secretary /Under 
Secretary  to  resolve  policy  issues  while 
approving  a  work  plan.  Since  work 
plan  approval  will  occur  before  the 
public  has  a  chance  to  participate  in 
the  rulemaking,  the  commenter  ob¬ 
jected  to  policy  issues  being  decided 
without  the  benefit  of  public  partici¬ 
pation.  This  was  not  the  intent,  and 
the  final  report  has  been  revised  to 
eliminate  all  misleading  passages. 
What  is  intended  is  a  continual  proc¬ 
ess  of  consideration  of  policy  issues, 
which  will  be  aided  by  more  and  more 
information  as  the  rulemaking  process 
proceeds  through  publication  of  the 
semiannual  regulations  agenda,  an 
ANPR,  a  proposed  rule,  and  other 
methods  of  obtaining  public  participa¬ 
tion,  such  as  hearings  or  surveys.  The 
language  of  the  final  report  is  intend¬ 
ed  to  convey  that  intent. 

Distinction  Between  Significant  and 
Routine  Rules 

Several  commenters  disapproved  of 
the  distinction  between  significant  and 
routine  rules.  Other  commenters  ap¬ 
proved  of  the  distinction  and  generally 
agreed  with  the  Department’s  pro¬ 
posed  criteria  for  determining  signifi¬ 
cance.  Still  other  commenters  request¬ 
ed  that  the  criteria  for  determining 
significance  be  broadened.  One  com¬ 
menter  suggested  that  quantitative 


standards  be  established  for  determin¬ 
ing  significance,  such  as  impact  on 
percentage  of  population. 

It  should  be  noted  that  the  distinc¬ 
tion  between  the  two  classes  of  rules 
was  made  because  the  Order  applies 
most  of  its  requirements  to  “signifi¬ 
cant”  regulations.  The  Order  also  sets 
forth  guidelines  by  which  agencies  are 
to  establish  criteria  for  determining 
significance,  and  this  Department’s 
criteria  follow  those  of  the  Order. 
Therefore,  HUD  will  continue  to  dis¬ 
tinguish  between  significant  and  rou¬ 
tine  rules  in  implementing  the  require¬ 
ments  of  the  Order. 

In  the  final  report,  the  Department 
has  somewhat  refined  its  criteria  for 
determining  rule  significance.  Infor¬ 
mal  application  of  the  proposed  crite¬ 
ria  published  on  May  25  to  a  sampling 
of  recently  published  HUD  rules  indi¬ 
cated  that  the  proposed  criteria  failed 
to  separate  effectively  rules  which 
were  truly  significant  in  the  context  of 
the  Department’s  operations  and  pro¬ 
grams  from  rules  which  were  not  par¬ 
ticularly  significant.  The  refined  crite¬ 
ria  set  forth  in  this  final  report  will 
generally  classify  rules  which  are 
major  and  novel  as  significant,  and 
will  usually  classify  rules  which  are  re¬ 
petitive  and  technical  in  nature  as  rou¬ 
tine.  The  revised  criteria  do  not  use 
quantitative  standards  or  thresholds 
since  it  is  believed  that  the  use  of 
these  standards  or  thresholds  would 
prove  unduly  restrictive.  The  revised 
criteria  are  intended  to  avoid  excessive 
paperwork  and  delay  in  the  issuance 
of  HUD  regulations.  However,  the  De¬ 
partment  intends  where  appropriate 
to  apply  voluntarily  to  routine  rules 
many  of  the  mandatory  procedures  ap¬ 
plicable  to  significant  rules,  including 
the  requirements  pertaining  to  ANPRs 
and  60  day  comment  periods  on  no¬ 
tices  of  proposed  rulemaking. 

Special  Rules 

A  new  category  of  rules  called  “spe¬ 
cial”  rules,  has  been  added  (See  Part 
III  D  of  Report).  In  general,  special 
rules  are  those  which  Section  6  of  the 
Order  exempts  from  its  coverage.  Most 
special  rules  will  be  processed  as  rou¬ 
tine  rules.  However,  emergency  rules 
and  rules  responsive  to  short  term 
statutory  or  judicial  deadlines  will  be 
processed  as  appropriate  in  the  light 
of  the  applicable  emergency  or  dead¬ 
line. 

Issues  Paper 

The  draft  report  provided  that  if,  for 
pressing  and  legitimate  reasons,  there 
was  not  sufficient  time  to  issue  an 
ANPR  for  a  significant  rule,  an  issues 
paper  was  to  be  prepared  by  the  draft¬ 
ing  office  and  sent  to  a  representative 
sampling  of  affected  consumers  and/ 
or  to  appropriate  consumer  organiza¬ 
tions  or  representatives.  The  intent  of 
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this  provision  was  to  permit  some  ad¬ 
vance  comment  in  a  case  where  HUD 
was  committed  to  publish  a  significant 
rule  in  the  near  future.  Upon  reconsid¬ 
eration,  the  provision  has  been  deleted 
because  it  is  believed  that  there  will  be 
sufficient  time  to  issue  ANPRs  for  all 
significant  HUD  rules.  Moreover,  true 
emergency  or  deadline  situations  are 
adequately  accommodated  by  the  pro¬ 
cedures  and  requirements  pertaining 
to  special  rules. 

Consultation  With  Organizations 

Representing  State  and  Local  Gov¬ 
ernment 

One  commenter  pointed  out  that  the 
procedures  in  the  draft  report  did  not 
reflect  President  Carter’s  March  23 
Memorandum  for  Heads  of  Executive 
Departments  and  Agencies,  which  re¬ 
quired  agencies  developing  regulations 
to  consult  with  general  purpose  state 
and  local  governments  and  national 
organizations  representing  general 
purpose  state  and  local  governments. 
We  agree  with  this  comment  and  have 
added  provisions  to  the  final  report 
which  accommodate  the  requirement. 

Semiannual  Regulations  Agenda 

Two  commenters  objected  to  the  De¬ 
partment’s  proposal  to  publish  a  regu¬ 
lations  agenda  only  twice  each  year.  In 
part,  the  objections  were  based  upon 
the  mistaken  beliefs  that  HUD  could 
consider  for  promulgation  only  those 
significant  rules  listed  in  an  agenda, 
and  that  infrequent  issuance  of  agen¬ 
das  would  unduly  restrict  HUD  rule- 
making.  It  should  be  noted  that  the 
Department  is  by  no  means  limited  to 
considering  only  those  significant 
rules  included  in  an  agenda.  Each 
agenda  may  be  supplemented  at  any 
time  to  reflect  subsequent  decisions  to 
consider  new  rules.  Thus,  the  final 
report  does  not  change  the  proposed 
procedures  and  requirements  in  regard 
to  the  timing  of  agenda  issuance. 

A  commenter  suggested  including  all 
rules,  routine  as  well  as  significant,  in 
the  agenda.  This  suggestion  was  not 
adopted  since  the  Department  believes 
that  its  use  of  ANPRs  and  60  day  no¬ 
tices  of  proposed  rulemaking  will  ade¬ 
quately  involve  the  public  and  inter¬ 
ested  groups  and  organizations  in  the 
formulation  of  routine  rules. 

Regulatory  Analysis 

One  commenter  requested  that  the 
Department  require  preparation  of  a 
regulatory  analysis  for  any  significant 
rule  which  results  in  an  annual  in¬ 
crease  in  costs  and  prices  totalling  $10 
million  for  an  individual  industry, 
level  of  government  or  geographic 
region,  instead  of  the  $50  million 
threshold  which  was  proposed.  The 
Order  requires  preparation  of  a  regu¬ 
latory  analysis  for  any  significant  rule 
causing  a  “major  increase  in  costs  or 
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prices  for  individual  industries,  levels 
of  government  or  geographic  regions.” 
The  suggestion  was  not  adopted  be¬ 
cause  it  would  result  in  preparation  of 
regulatory  analyses  for  virtually  all 
HUD  regulations.  This  would  negate 
the  effectiveness  of  the  analyses  in  di¬ 
recting  public  attention  to  the  most 
important  proposed  rules  in  terms  of 
economic  impact.  It  would  also  create 
excessive  paperwork  and  administra¬ 
tive  costs. 

Compensation 

Several  commenters  requested  that 
the  Department  compensate  partici¬ 
pants  in  rulemaking  for  their  ex¬ 
penses,  citing  examples  of  other  feder¬ 
al  agencies  which  have  initiated  com¬ 
pensation  programs.  HUD  believes 
that  its  new  procedures  will  widen 
public  participation  in  HUD  rulemak¬ 
ing  and  is  not  prepared  to  initiate  a 
compensation  program  at  this  time. 
However,  in  the  future,  HUD  will  con¬ 
sider  the  feasibility  of  a  compensation 
program. 

Miscellaneous  Comments 

(1)  One  commenter  requested  that 
the  Department  hold  hearings  outside 
Washington,  D.C.  HUD  has  held,  and 
will  continue  to  hold,  hearings 
throughout  the  country  when  appro¬ 
priate.  Indeed,  it  recently  held  such 
hearings  on  its  proposed  regulations 
on  Nondiscrimination  Based  on  Handi¬ 
cap. 

(2)  A  commenter  requested  that  the 
Department  state  the  number  of  pro¬ 
testing  comments  received  for  each 
regulation,  as  a  measure  of  controver¬ 
sy.  We  agree  that  the  number  of  com¬ 
ments  received  concerning  a  rule  is  of 
interest,  and  will  henceforth  state 
that  number  in  the  preamble  to  any 
final  HUD  rule  which  follows  the  pub¬ 
lication  of  a  notice  of  proposed  rule- 
making.  It  is  often  impossible  to  break 
down  comments  point  by  point  into 
pros  and  cons.  Therefore,  the  Depart¬ 
ment  will  not  classify  comments  on 
that  basis.  However,  we  will  continue 
our  practice  of  discussing  major  com¬ 
ments  in  final  rule  preambles. 

(3)  A  commenter  wondered  whether 
the  Department  could  print  changes 
in  bold  type  which  are  included  within 
the  body  of  otherwise  unchanged  pro¬ 
visions.  The  Federal  Register  prefers 
that  bold  type  be  reserved  for  infor¬ 
mation  in  the  heading  of  a  rule.  How¬ 
ever,  for  proposed  rules  the  Federal 
Register  can  indicate  addition  and  de¬ 
letion  of  material  by  the  use  of  brack¬ 
ets  and  arrows.  In  appropriate  cases, 
the  Department  will  experiment  with 
this  technique. 

(4)  A  commenter  suggested  that  the 
list  of  rules  to  be  revised,  which  is  pub¬ 
lished  in  the  semiannual  regulations 
agenda,  include  the  specific  portions 
of  the  rule  to  be  reviewed  if  the  De¬ 
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partment  does  not  propose  to  revise  an 
entire  rule.  The  Department  will  in¬ 
clude  this  information  if  known,  but 
the  more  likely  prospect  is  that  it  will 
not  know  which  portions  of  a  rule  are 
to  be  revised  until  after  review  is  com¬ 
pleted. 

(5)  A  commenter  suggested  that  fol¬ 
lowing  Congressional  adoption  of  pro¬ 
gram  legislation  which  will  require 
preparation  of  significant  regulations, 
the  Department  include  in  its  next 
semiannual  regulations  agenda  the 
date  on  which  the  program  will 
become  operational.  This  suggestion 
was  not  adopted  because  it  is  often  im¬ 
possible  to  predict  a  firm  program 
start-up  date  at  that  time. 

(6)  A  commenter  suggested  that  the 
plan  for  evaluating  the  effectiveness 
of  a  rule  should  be  published  for  com¬ 
ment.  HUD  considers  such  publication 
for  comment  unnecessary  since  all  sig¬ 
nificant  rule  revisions  resulting  from 
an  evaluation  will  be  subject  to  the 
same  public  participation  require¬ 
ments  as  new  significant  rules. 

(7)  A  commenter  requested  that  the 
Department  establish  a  threshold  for 
selecting  rules  for  revision,  based  upon 
the  number  of  comments  received 
about  the  rule.  While  HUD  will  cer¬ 
tainly  consider  public  response  in  de¬ 
termining  which  rules  to  review, 
basing  review  decisions  on  thresholds 
might  unduly  restrict  the  Department 
from  considering  rules  badly  in  need 
of  review,  but  not  controversial. 

(8)  A  commenter  suggested  that  one 
procedure  for  obtaining  public  com¬ 
ment  be  used  by  the  entire  Depart¬ 
ment.  The  suggestion  was  not  adopted 
because  it  is  believed  that  such  an  ap¬ 
proach  to  obtaining  public  participa¬ 
tion  in  rulemaking  would  be  unduly 
restrictive. 

Comments  Beyond  Scope 

A  number  of  comments  were  re¬ 
ceived  which  did  not  relate  to  the  sub¬ 
ject  matter  of  the  draft  report.  They 
include: 

(1)  Adding  a  provision  requiring  the 
Department  to  maintain  records  of 
documents  given  to  members  of  the 
public  or  Congress. 

(2)  Adding  a  provision  that  any 
member  of  the  public  is  entitled,  upon 
request,  to  inspect  or  obtain  a  docu¬ 
ment  that  has  been  given  to  any  other 
member  of  the  public. 

(3)  Adding  a  provision  requiring  pub¬ 
lication  for  comment  of  proposals  to 
revise  existing  legislation,  or  adopt 
new  legislation. 

(4)  Adding  provisions  requiring  ap¬ 
plication  of  the  rulemaking  procedures 
to  HUD’s  internal  handbooks,  notices 
and  circulars. 

Accordingly,  the  following  final 
report  implementing  Executive  Order 
12044  is  adopted  as  follows: 
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Implementation  of  Executive  Order 

12044  by  Department  of  Housing 

and  Urban  Development 

I.  SUMMARY  OF  PRESENT  PROCEDURES  FOR 
DEVELOPING  REGULATIONS 

A.  HUD  Rulemaking  Policy— The 
Department  of  Housing  and  Urban 
Development  (“HUD”)  complies  with 
the  rulemaking  provisions  of  the  “Ad¬ 
ministrative  Procedure  Act”.  5  U.S.C. 
553,  in  developing  rules  for  all  HUD 
programs.  This  rulemaking  policy  is 
stated  in  detail  at  Title  24  of  the  Code 
of  Federal  Regulations.  Section  10.1 
(24  CFR  Sec.  10.1). 

B.  Summary  of  Present  Procedures— 
For  purposes  of  this  report,  “Primary 
Organization  Head”  (“POH”)  means 
an  Assistant  Secretary  or  other  head 
of  a  major  organizational  unit  in  HUD 
headquarters.  Each  draft  of  a  pro¬ 
posed  or  a  final  rule  must  be  prepared 
by  the  Primary  Organization  Head 
with  responsibility  for  the  subject 
matter  of  the  rule  (the  “drafting 
office”).  Prior  to  publication,  each 
draft  rule  must  be  reviewed  by  other 
interested  Primary  Organization 
Heads,  interested  HUD  field  office 
heads,  and  approved  by  the  Secretary 
or  Under  Secretary. 

To  meet  these  internal  clearance  re¬ 
quirements,  the  drafting  office  will 
usually  seek  to  resolve  objections  one 
at  a  time  with  each  reviewer.  However, 
a  rule  which  is  important  and  urgent 
is  submitted  to  a  “Clearance  Commit¬ 
tee”  consisting  of  representatives  of 
the  drafting  office  and  all  interested 
Primary  Organization  Heads.  In  the 
Committee,  HUD  field  office  heads  are 
represented  by  the  Deputy  Under  Sec¬ 
retary  for  Field  Coordination  or  his/ 
her  designee.  This  Committee  seeks  to 
resolve  objections  simultaneously. 
Under  both  procedures,  the  Secretary/ 
Under  Secretary  decides  any  issues 
which  cannot  be  resolved  at  a  lower 
level  before  the  rule  is  published. 

II.  CHANGES  IN  PRESENT  PROCEDURES  TO 

COMPLY  WITH  EXECUTIVE  ORDER  12044 

A.  Major  Objectives— HMD  is  modify¬ 
ing  its  present  rulemaking  procedures 
to  promote  the  following  objectives: 

1.  Better  oversight  and  control  of 
rulemaking  by  the  Secretary /Under 
Secretary  including  tentative  resolu¬ 
tion  of  major  policy  issues  presented 
by  proposed  significant  rules  early  in 
the  rule  development  process. 

2.  Improved  analysis  of  the  economic 
impact  of  all  rules. 

3.  Increased  opportunities  for  public 
and  interest  group  participation  in  sig¬ 
nificant  rule  formulation. 

4.  Preparation  of  rules  in  plain  Eng¬ 
lish. 

5.  Improved  consideration  of  the 
urban  and  community  impacts  of  all 
rules. 


B.  Semiannual  Regulations 
Agenda— Rule  Classification— Rule  de¬ 
velopment  will  commence  with  the 
preparation  and  publication  twice 
each  year  of  an  agenda  of  significant 
regulations  pursuant  to  Section  2(a)  of 
Executive  Order  12044.  Each  agenda 
will  describe  all  significant  regulations 
under  consideration  and  the  status  of 
regulations  listed  on  previous  agendas. 
For  each  significant  regulation,  the 
agenda  will  state:  (i)  the  need  and 
legal  basis  for  the  action  being  taken; 
(ii)  the  name  and  telephone  number  of 
a  knowledgeable  HUD  official;  and  (iii) 
when  possible,  whether  a  regulatory 
analysis  will  be  required.  The  agenda 
will  also  contain  a  paragraph  advising 
general  purpose  State  and  local  gov¬ 
ernments,  and  national  organizations 
representing  general  purpose  State 
and  local  governments  that  they  have 
the  right  to  notify  the  Department  of 
regulations  in  which  they  have  a  par¬ 
ticular  interest  in  order  to  insure  that 
their  views  are  solicited  in  accordance 
with  the  Tederal  Advisory  Committee 
Act,  in  the  development  of  the  regula¬ 
tion. 

The  procedures  for  developing  semi¬ 
annual  regulations  agendas  and  classi¬ 
fying  regulations  are  as  follows:  Ap¬ 
proximately  six  weeks  before  the  pub¬ 
lication  date  of  the  next  agenda,  each 
Primary  Organization  Head  will 
submit  a  list,  covering  the  next  six 
month  period,  of:  (i)  all  new  rules  to 
be  developed  by  his/her  office;  (ii)  all 
existing  rules  to  be  reviewed  by  his/ 
her  office;  (iii)  all  new  rules  that 
should  be  developed  by  other  HUD  of¬ 
fices;  (iv)  all  existing  rules  that  should 
be  reviewed  by  other  HUD  offices;  and 
(v)  the  status  of  each  rule  previously 
listed  as  under  development  or  review 
by  his/her  office.  For  each  new  rule  to 
be  developed  (categories  (i)  and  (iii)  in 
the  preceding  sentence),  the  proposing 
office  will  indicate  whether  it  regards 
the  rule  as  “significant”,  “routine”,  or 
"special”  and  explain  why.  (See  Part 
III  of  this  report) 

A  proposed  agenda  of  significant 
rules  and  a  proposed  list  of  routine 
and  special  rules,  accompanied  in  each 
case  by  a  justification,  will  be  pre¬ 
pared,  sent  to  all  Primary  Organiza¬ 
tion  Heads  for  review  and  submitted, 
with  any  review  comments,  to  the  Sec¬ 
retary/Under  Secretary  for  approval. 
The  agenda  of  significant  rules,  as  ap¬ 
proved  by  the  Secretary/Under  Secre¬ 
tary,  will  be  published  in  the  Federal 
Register.  All  rules  will  be  subsequent¬ 
ly  processed  according  to  their  classifi¬ 
cation,  as  approved  by  the  Secretary/ 
Under  Secretary. . 

C.  Routine  Regulations— Drafts  of 
rules  determined  by  the  Secretary/ 
Under  Secretary  to  be  “routine”  will 
be  processed  for  publication  using  the 
existing  procedures  outlined  in  Part 
I.B  of  this  report.  However,  the  Clear¬ 


ance  Committee  will  not  be  convened 
to  consider  these  rules.  If  necessary, 
processing  of  routine  rules  will  be  ex¬ 
pedited  by  strictly  limiting  the  length 
of  time  permitted  for  internal  HUD 
review. 

D.  Special  Regulations— Drafts  of 
rules  determined  by  the  Secretary/ 
Under  Secretary  to  be  “special”  will  be 
processed  for  publication  in  accord¬ 
ance  with  the  same  procedures  as  rou¬ 
tine  regulations,  except  that  special 
regulations  issued  in  response  to  an 
emergency,  or  which  are  governed  by 
a  short  term  statutory  or  judicial 
deadline  will  be  processed  as  appropri¬ 
ate  considering  the  deadline.  In  the 
case  of  regulations  that  are  issued  in 
response  to  an  emergency  or  which  are 
governed  by  a  short  term  statutory  or 
judicial  deadline,  HUD  will  publish  in 
the  Federal  Register  a  statement 
why  it  is  impracticable  or  contrary  to 
the  public  interest  for  HUD  to  follow 
the  procedures  of  Executive  Order 
12044,  along  with  the  name  of  the 
public  official  responsible  for  this  de¬ 
termination. 

E.  Significant  Regulations—  1 .  Work 
Plan— Before  drafting  any  rule  deter¬ 
mined  by  the  Secretary/Under  Secre¬ 
tary  to  be  “significant”,  the  drafting 
office  will  prepare  a  “work  plan” 
which  will:  (i)  state  why  the  proposed 
rule  is  needed;  (ii)  discuss  the  alterna¬ 
tives  to  be  considered;  (iii)  cite  the 
legal  authority  for  the  proposed  rule; 
(iv)  recommend  for  or  against  the 
preparation  of  a  regulatory  analysis 
which  includes  an  assessment  of  eco¬ 
nomic  and  urban  and  community  im¬ 
pacts,  with  supporting  justification 
(see  Part  IV  of  this  report):  (v)  if  prep¬ 
aration  of  a  regulatory  analysis  is  not 
recommended,  recommend  for  or 
against  the  preparation  of  a  separate 
urban  and  community  impact  analysis, 
with  supporting  justification  (See  Part 
VII  of  this  report);  (vi)  outline  a  plan 
for  obtaining  public  participation  in 
the  development  of  the  proposed  rule 
(see  Part  VI  of  this  report);  (vii)  iden¬ 
tify  each  step  in  the  rule’s  develop¬ 
ment  with  tentative  deadlines  for  com¬ 
pletion;  (viii)  name  a  project  manager 
to  oversee  the  rulemaking  process;  (ix) 
if  appropriate,  request  that  the  Clear¬ 
ance  Committee  consider  the  rule, 
supporting  the  request  with  a  showing 
of  urgency;  (x)  describe  the  major 
policy  issues  and  the  relevant  options 
associated  with  the  rule  proposal;  and 
(xi)  to  the  extent  known,  indicate 
whether  and  explain  why  the  rule  pro¬ 
posal  may  be  of  particular  concern  to 
affected  groups. 

Each  work  plan  will  be  reviewed  si¬ 
multaneously  by  all  other  interested 
Primary  Organization  Heads.  Normal¬ 
ly,  this  review  will  be  completed 
within  five  (5)  working  days.  The  work 
plan,  and  the  comments  of  reviewing 
offices,  will  then  be  sent  to  the  Secre- 
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tary /Under  Secretary  with  a  summary 
of  all  major  issues. 

The  Secretary/Under  Secretary  will 
review  the  work  plan,  modify  it  if  nec¬ 
essary,  and  make  initial  determina¬ 
tions  on  each  of  its  points.  Preparation 
of  a  significant  rule  shall  not  com¬ 
mence  until  the  Secretary /Under  Sec¬ 
retary  approves  the  related  work  plan. 
To  facilitate  approval,  the  Secretary/ 
Under  Secretary  may  meet  with  repre¬ 
sentatives  of  the  drafting  office.  Pri¬ 
mary  Organization  Heads,  and/or 
HUD  field  office  heads.  The  Secre¬ 
tary/Under  Secretary  may  also  direct 
the  Office  of  Policy  Development  and 
Research  or  the  drafting  office  to  pre¬ 
pare  policy  options  and/or  urban 
impact  analyses. 

2.  Increased  Public  Participation  in 
Rulemaking— Present  rulemaking  pro¬ 
cedures  generally  provide  for  public 
participation  only  after  a  Notice  of 
Proposed  Rulemaking  is  published  in 
the  Federal  Register.  Consequently, 
interested  parties  do  not  participate  in 
the  early  development  of  the  rule  as 
intended  by  Executive  Order  12044. 

Under  the  modified  procedures,  the 
drafting  office  will  be  required  to  de¬ 
velop  a  public  participation  plan  for 
each  proposed  significant  rule.  The 
plan  will  specifically  detail  how  public 
participation  will  be  obtained  in  the 
development  of  the  rule.  An  advance 
notice  of  proposed  rulemaking 
(ANPR)  will  be  published  for  each  sig¬ 
nificant  regulation  unless  the  Secre¬ 
tary/Under  Secretary  grants  an  excep¬ 
tion  based  upon  legitimate  and  press¬ 
ing  time  constraints.  The  plan  may 
also  include  solicitation  of  views 
through  such  mechanisms  as  consum¬ 
er  surveys,  consumer  panels,  confer¬ 
ences,  or  public  hearings.  Each  plan 
will  be  commented  on  by  other  inter¬ 
ested  Primary  Organization  Heads  and 
approved  by  the  Secretary  /Under  Sec¬ 
retary. 

A  complete  discussion  of  plan  re¬ 
quirements  appears  in  Part  VI  of  this 
report. 

A  computerized  data  bank  will  be 
used  to  identify  groups  interested  in 
particular  rules.  HUD’s  Office  of 
Neighborhoods,  Voluntary  Associ¬ 
ations,  and  Consumer  Protection 
("NVACP”),  will  also  hold  consumer 
forums  on  a  regular  basis  in  HUD 
Area  and  Regional  Offices  as  well  as  in 
Washington,  D.C.  These  forums  will 
provide  opportunities  for  discussion  of 
programs,  policies  and  proposals  be¬ 
tween  HUD  staff,  individuals,  consum¬ 
er  groups  and  other  interested  groups. 
Also,  HUD  will  increase  the  public 
comment  period  for  virtually  all  its 
published  rules,  regardless  of  classifi¬ 
cation,  from  the  usual  30  days  to  60 
days.  In  the  few  instances  where  HUD 
determines  that  a  60  day  comment 
period  is  not  possible,  the  rule  will  be 
accompanied  by  a  brief  statement  of 
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the  reasons  for  a  shorter  comment 
period. 

3.  Improved  Economic  Analysis— 
HUD’s  policies,  procedures  and  re¬ 
quirements  for  Economic  Impact 
Statements  under  former  Executive 
Order  11821  substantially  satisfy  the 
regulatory  analysis  requirements  of 
Executive  Order  12044.  Consequently, 
only  minor  modifications  are  being 
made,  but  with  much  greater  emphasis 
on  monitoring  compliance  with  HUD 
standards.  The  modified  procedures 
will  require  that  the  Secretary /Under 
Secretary  decide  before  preparation  of 
a  draft  rule  whether  a  regulatory  anal¬ 
ysis  is  to  be  prepared  for  rules  which 
ordinarily  would  not  require  such 
analysis  because  their  impact  does  not 
exceed  the  dollar  thresholds  estab¬ 
lished  in  Paragraph  IV  of  this  report. 
If  it  is  determined  that  a  rule  requires 
a  regulatory  analysis,  preparation  of 
the  analysis  and  of  the  rule  shall  pro¬ 
ceed  simultaneously.  Also,  the  rule 
and  the  analysis  will  be  reviewed  and 
approved  together. 

Under  Executive  Order  12044,  each 
regulatory  analysis  will  contain  a  suc¬ 
cinct  statement  of  the  problem  ad¬ 
dressed,  a  description  of  major  alter¬ 
native  ways  of  dealing  with  the  prob¬ 
lem  that  were  considered,  an  analysis 
of  the  economic  impact  of  each  alter¬ 
native,  and  a  detailed  explanation  of 
the  reasons  for  choosing  one  alterna¬ 
tive  over  the  other.  In  addition,  as  re¬ 
quired  by  OMB  Circular  A-116  imple¬ 
menting  Executive  Order  12074,  the 
urban  and  community  impact  analysis 
will  be  incorporated  into  the  regula¬ 
tory  analysis  of  regulations  required 
under  Executive  Order  12044. 

4.  Improved  Urban  and  Community 
Impact  Analysis— [Reserved.] 

5.  Writing  Rules  in  Plain  English— 
HUD’s  present  procedures  include  no 
specific  provision  for  reviewing  rules 
to  ensure  that  they  are  simple,  clear 
and  understandable.  Yet,  understanda¬ 
ble  rules  are  essential  to  protecting 
the  rights  of  the  regulated,  and  are  a 
cornerstone  for  meaningful  public  par¬ 
ticipation  in  rule  formulation.  Thus,  it 
is  essential  that  the  drafting  office 
write  regulations  in  clear  and  concise 
language  and  in  an  understandable 
form. 

The  modified  procedures  will  pro¬ 
vide  that  any  major  plain  English  con¬ 
cern  about  the  language  of  a  proposed 
rule  shall  be  considered  in  the  same 
way  as  are  major  policy  objections. 
Any  major  plain  English  concern 
which  is  unresolved  during  clearance 
will  be  reported  to  the  Secretary/ 
Under  Secretary  for  consideration  in 
the  decision  whether  to  approve  the 
proposed  rule  for  publication. 

NVACP  has  provided  guidelines  for 
plain  English  for  the  Department.  Ad¬ 
ditionally,  HUD  will  evaluate  its  exist¬ 
ing  rules  from  a  number  of  stand- 
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points  including  clarity  and  under- 
standability.  This  evaluation  project  is 
discussed  in  Part  V  of  this  report. 

5.  Approval  by  the  Secretary /Under 
Secretary— Each  significant  final  rule 
proposed  for  the  Secretary’s/Under 
Secretary’s  approval  will  be  supported 
by: 

(1) a  summary  of  all  comments  re¬ 
ceived  as  a  consequence  of  the  public 
and  interest  group  participation  proc¬ 
ess  and  how  they  are  addressed  in  the 
rulemaking; 

(2)  any  related  regulatory  analysis; 

(3)  any  related  urban  and  impact 
analysis; 

(4)  estimates  of  the  rule’s  impact  on 
staff  resources; 

(5)  summary  flow  charts  of  any  new 
procedures  required  by  the  rule; 

(6)  analyses  of  all  recordkeeping  and 
reporting  requirements  imposed  by 
the  rule; 

(7)  summaries  of  the  need  for  the 
rule,  its  direct  and  indirect  conse¬ 
quences,  and  alternative  approaches 
considered;  and 

(8)  a  final  plan  for  evaluating  the 
effect  of  the  rule  after  its  issuance. 

The  Secretary /Under  Secretary  will 
approve  the  final  rule  for  publication 
only  if  he/she  first  finds: 

(1)  that  the  rule  is  needed; 

(2)  that  the  direct  and  indirect  ef¬ 
fects  of  the  rule  have  been  adequately 
considered; 

(3)  that  alternative  approaches  have 
been  considered  and  the  least  burden¬ 
some  of  the  acceptable  alternatives 
has  been  chosen; 

(4)  that  public  comments  have  been 
considered  and  an  adequate  response 
has  been  prepared; 

(5)  that  the  rule  is  written  in  plain 
English  and  is  understandable  to  those 
who  must  comply  with  it; 

(6)  that  an  estimate  has  been  made 
of  the  new  reporting  burdens  or  rec¬ 
ordkeeping  requirements  necessary  for 
compliance  with  the  rule; 

(7)  that  the  name,  address  and  a 
telephone  number  of  a  knowledgeable 
HUD  official  is  included  in  the  publi¬ 
cation;  and 

(8)  that  a  plan  for  evaluating  the 
rule  after  its  issuance  has  been  devel¬ 
oped. 

The  Secretary /Under  Secretary  may 
direct  the  Office  of  Policy  Develop¬ 
ment  and  Research  or  the  drafting 
office  to  assist  him/her  in  making 
these  findings  by  preparing  updated 
policy  options  and  urban  impact  anal¬ 
yses.  The  Secretary /Under  Secretary 
may  also  consult  with  representatives 
of  the  drafting  office.  Primary  Organi¬ 
zation  Heads  and  HUD  Field  Office 
Heads  before  deciding  whether  to  ap¬ 
prove  publication  of  a  significant  rule. 

6.  Highlights  of  Modified  Procedures 
for  Significant  Regulations— Each  sig¬ 
nificant  rule  will  be  formulated  in  ac¬ 
cordance  with  the  approved  work  plan, 
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including  the  public  participation  por¬ 
tion  of  the  work  plan.  After  the  rule  is 
formulated  and  drafted,  it  will  be  re¬ 
viewed  and  approved  for  publication 
under  procedures  closely  paralleling 
the  existing  HUD  procedures  de¬ 
scribed  in  Part  I.B  of  this  report.  Any 
draft  regulatory  analysis  prepared  for 
the  rule  will  be  made  available  for 
public  inspection  when  the  proposed 
rule  is  published  for  comment,  and 
any  final  regulatory  analysis  prepared 
for  the  rule  will  be  made  available  for 
public  inspection  when  the  final  rule 
is  published.  Before  any  final  signifi¬ 
cant  rule  is  published,  the  Secretary/ 
Under  Secretary  will  make  all  findings 
required  by  Section  2(d)  of  Executive 
Order  12044. 

F.  Changes  in  HUD  Rulemaking 
Regulations  and  Handbook— Follow¬ 
ing  publication  of  this  final  report, 
HUD  will  adopt  all  necessary  changes 
to  its  rulemaking  policy,  24  CFR  Part 
10,  and  to  its  Regulations  Processing 
Handbook.  The  modified  policy  and 
Handbook  will  fully  comply  with  Ex¬ 
ecutive  Order  12044.  The  modified 
Handbook  will  be  available  for  public 
examination  and  review. 

III.  CRITERIA  FOR  CLASSIFYING  RULES 

A.  Regulations  Categories— Rules 
will  be  classified  as  “significant”,  “rou¬ 
tine”,  or  “special”. 

B.  Significant  Rule  Criteria— Signifi¬ 
cant  rules  will  be  those  which: 

1.  Implement  a  new  program  or  ac¬ 
tivity; 

2.  Alter  an  existing  program  or  activ¬ 
ity,  for  example,  by  substantially  in¬ 
creasing  or  reducing  the  number  of 
type  of  program  participants,  recipi¬ 
ents  or  beneficiaries; 

3.  Impose  substantial  new  require¬ 
ments  or  standards  for  program  com¬ 
pliance,  participation,  or  receipt  of 
program  benefits  (including  new  re¬ 
porting  or  recordkeeping  require¬ 
ments); 

4.  Are  likely  to  be  of  particular  con¬ 
cern  in  the  Congress  and  among  na¬ 
tional  organizations;  local  interest 
groups;  groups  of  program  partici¬ 
pants.  recipients,  or  beneficiaries;  in¬ 
dustries;  businesses;  State,  county,  or 
municipal  governments;  or  other  Fed¬ 
eral  Departments  or  Agencies; 

5.  Substantially  affect  the  programs 
or  activities  of  another  Federal  De¬ 
partment  of  Agency;  or 

6.  Appreciably  alter  the  competitive 
structure  in  any  market  by  substan¬ 
tially  reducing  competition,  limiting 
market  entry,  restraining  market  in¬ 
formation,  or  increasing  market  con¬ 
centration. 

C.  Routine  Rule— A.  rule  which  does 
not  meet  any  of  the  criteria  set  forth 
in  Parts  III.  B  and  D  of  this  report  will 
be  considered  as  “routine”.  Generally, 
a  rule  will  be  treated  as  routine  if  it  is 
(1)  recurring. or  repetitive  in  nature. 


and  (2)  technical  in  the  sense  of  deal¬ 
ing  with  such  matters  as  mortgage  or 
debenture  interest  rates,  Section  8  fair 
market  rents  or  adjustment  factors  or 
housing  prototype  costs,  architectural 
standards  or  building  specifications 
(including  structural,  mechanical,  ma¬ 
terials  or  engineering  specifications). 

D.  Special  Rule— A  rule  will  be  clas¬ 
sified  as  “special”  if  it  (1)  is  issued  in 
accordance  with  the  formal  rulemak¬ 
ing  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  §  556,  557);  (2) 
relates  to  agency  management  and 
personnel;  (3)  relates  to  procurement; 
or  (4)  is  issued  in  response  to  an  emer¬ 
gency  or  is  governed  by  a  short  term 
statutory  or  judicial  deadline. 

IV.  CRITERIA  FOR  DETERMINING  RULES 
REQUIRING  REGULATORY  ANALYSIS 

Regulatory  Analysis— HUD  will  re¬ 
quire  preparation  of  draft  and  final 
regulatory  analyses  for  any  rule 
which: 

1.  Is  likely  to  result  in  an  increase  or 
decrease  in  Federal  Government 
spending  of  $100  million  or  more  in 
any  calendar  year. 

2.  Is  likely  to  result  in  an  annual  in¬ 
crease  in  costs  or  prices  totalling  $50 
million  for  any  individual  industry, 
level  of  government  or  geographic 
region. 

3.  Is  likely  to  result  in  an  annual  in¬ 
crease  in  costs  or  prices  totalling  $100 
million  or  more  on  a  nationwide  basis. 

4.  Is  determined  by  the  Secretary/ 
Under  Secretary  to  require  such  an 
analysis  for  any  reason. 

V.  CRITERIA  FOR  SELECTING  EXISTING 

RULES  TO  BE  REVISED  AND  INITIAL  LIST 

OF  RULES  FOR  REVISION 

A.  Criteria— Existing  HUD  rules  will 
be  selected  for  review  by  the  Secre¬ 
tary/Under  Secretary  on  the  basis  of 
the  following  criteria: 

1.  The  burden  which  the  rule  im¬ 
poses  on  the  public. 

2.  The  extent  to  which  the  rule  re¬ 
peats  or  overlaps  other  regulatory  pro¬ 
visions. 

3.  Whether  changes  in  authorizing 
legislation  require  revision  of  the  rule. 

4.  Whether  the  language  of  the  rule 
should  be  simplified  or  clarified. 

5.  Whether  public  complaints  or  pe¬ 
titions  for  rulemaking  have  been  filed, 
and  the  nature  of  those  complaints  or 
petitions. 

6.  The  age  of  the  rule  and  the  length 
of  time  since  it  was  last  reviewed  and 
revised. 

B.  Initial  List  of  Rules  to  be  Re¬ 
viewed— 

1.  Parts  880,  881,  882,  883,  Low  and 
Moderate  Income  Housing  program 
provisions  under  Section  8  of  the 
Housing  and  Community  Development 
Act  of  1974. 

2.  Part  16.  Privacy  Act. 


C.  Project  to  Evaluate  all  HUD 
Rules—  • 

1.  Simplification  and  Recodifica¬ 
tion—  HUD  is  considering  proposing 
revision  and  simplification  of  the 
entire  body  of  authorizing  legislation 
for  HUD  programs.  If  this  is  done, 
HUD  will  then  revise  Title  24  of  the 
Code  of  Federal  Regulations  to  delete 
unnecessary  materials,  and  clarify  ex¬ 
isting  rules. 

2.  Methodology— Initially,  the  review 
will  be  conducted  as  a  “pilot”  project 
by  a  team  in  the  Office  of  General 
Counsel  (“OGC”).  Using  the  proce¬ 
dures  discussed  earlier  in  this  report, 
the  team  will  review,  evaluate  and  if 
appropriate,  revise  an  initial  group  of 
rules.  The  OGC  team  will  work  closely 
with  each  program  office  in  an  effort 
to  develop  program  office  teams 
trained  to  simplify  regulations.  These 
teams  will,  in  turn,  train  and  assist 
other  HUD  personnel  in  a  Depart¬ 
ment-wide  rule  improvement  effort. 
After  all  teams  have  been  fully 
trained,  the  pilot  program  will  be 
phased  out  and  gradually  replaced  by 
simplification  programs  conducted  by 
the  various  HUD  program  offices. 

VI.  PUBLIC  PARTICIPATION  IN  THE 
DEVELOPMENT  OF  REGULATIONS 

The  drafting  office  must  in  its  work 
plan  outline  a  plan  for  obtaining 
public  participation  in  the  develop¬ 
ment  of  each  significant  regulation. 
The  first  step  in  developing  the  plan  is 
to  identify  who  should  be  invited  to 
comment  on  the  regulation.  Partici¬ 
pants  should  include: 

A.  Those  persons  and  groups  to 
whom  the  benefits  or  obligations  of 
the  regulation  are  directed.  If  the  per¬ 
sons  are  numerous,  they  may  be  iden¬ 
tified  in  the  aggregate. 

B.  Those  persons  or  groups  that 
assist  HUD  in  providing  services,  such 
as  counseling  agencies,  public  housing 
agencies,  organizations  representing 
tenants,  developers  of  HUD  insured  or 
assisted  housing,  mortgage  bankers 
and  investment  bankers,  banks,  sav¬ 
ings  and  loan  institutions,  credit 
unions  and  other  investment  and  lend¬ 
ing  institutions. 

C.  Interest  groups,  such  as  civil 
rights  or  consumer  organizations  or 
trade  associations. 

D.  General  purpose  State  and  local 
governments  and  national  organiza¬ 
tions  representing  general  purpose 
State  and  local  governments  which  no¬ 
tified  the  Department  of  their  interest 
in  the  regulation  following  publication 
of  the  Semi-annual  Regulations 
Agenda. 

The  drafting  office  will  list  the  par¬ 
ticipants  in  the  public  participation 
portion  of  its  work  plan.  If  a  partici¬ 
pating  group  Is  large,  the  drafting 
office  will  identify  the  method  by 
which  it  will  obtain  a  representative 
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sample  of  the  group.  In  their  review  of 
the  work  plan.  Primary  Organization 
Heads  may  recommend  additional  par¬ 
ticipants. 

The  principal  means  of  encouraging 
public  participation  at  the  early,  pre¬ 
drafting  stage  of  rule  development  is 
to  publish  an  Advance  Notice  of  Pro¬ 
posed  Rulemaking  (ANPR)  in  the  Fed¬ 
eral  Register.  The  ANPR  will  con¬ 
tain: 

A.  A  brief  outline  of  the  proposed 
new  program  or  proposed  changes,  and 
why  they  are  needed: 

B.  A  summary  of  the  major  policy 
issues  involved; 

C.  A  request  for  comments,  both  spe¬ 
cific  and  general,  as  to  the  need  for 
the  proposed  rule  and  the  provisions 
that  the  rule  might  include; 

D.  If  appropriate,  a  list  of  questions 
about  the  proposal  that  will  elicit  de¬ 
tailed  comments; 

E.  If  known,  an  estimate  of  the  re¬ 
porting  and  recqrdkeeping  require¬ 


ments  likely  to  be  necessitated  by  the 
proposal;  and 

F.  Advice  as  to  where  comments 
shall  be  addressed  and  the  time  within 
which  they  must  be  submitted. 

The  drafting  office  shall  attach  the 
ANPR  to  the  work  plan,  so  that  the 
two  documents  may  be  reviewed  at  the 
same  time.  After  the  Secretary /Under 
Secretary  approves  the  ANPR,  it  will 
be  forwarded  to  the  Federal  Register 
for  publication.  In  addition,  the  draft¬ 
ing  office  will  mail  copies  of  the  ANPR 
to  the  participants  identified  in  the 
work  plan.  If  a  notice  of  proposed  rule- 
making  is  subsequently  published,  the 
drafting  office  will  mail  copies  of  that 
notice  to  the  same  participants  who 
received  the  ANPR. 

An  ANPR  will  be  published  for  each 
significant  regulation,  unless  the  Sec¬ 
retary/Under  Secretary  grants  an  ex¬ 
ception  based  upon  legitimate  and 
pressing  time  constraints. 

In  addition  to  publishing  an  ANPR 


and  a  proposed  regulation,  the  draft¬ 
ing  office  may  provide  for  futher 
public  participation  by  one  or  more  of 
the  following  methods: 

A.  Random  or  media  based  surveys; 

B.  Panels,  conferences,  or  forums: 
and 

C.  Public  hearings. 

VII.  PROPOSED  CRITERIA  FOR  DETERMIN¬ 
ING  RULES  REQUIRING  URBAN  AND  COM¬ 
MUNITY  IMPACT  ANALYSIS  (WHICH  DO 
NOT  OTHERWISE  MEET  THE  CRITERIA 
FOR  REGULATORY  ANALYSIS)  [RE¬ 
SERVED] 

[Sec.  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act.  42  U.S.C. 
3535(d);  Executive  Order  12044] 

Issued  in  Washington,  D.C.,  on  Janu¬ 
ary  2,  1979. 

Patricia  Roberts  Harris, 
Secretary,  Department  of 
Housing  and  Urban  Development. 
[FR  Doc.  79-466  Piled  1-4-79;  8:45  am] 
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